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359 / AC / Demand/22-2 In:iOrder-In-Oout
27.12.2022 passed by The Assistant Commissioner, CGST sion-I
Ahmedabad North

Gnita©af©rlrqGalqar /
Name and Address of the
Appellant

Govindbhai Mohanla1 Thummar
B-17, Vikram Bungalow C)pp. Bajrangashram
Krushnanagar
Thak, Ahmedabad - 382350

qt{arf+Rvwftv-mtv +gMhrqEvq %tm { at qq TW wt% + vfR WrTf@KtHl+qvTt' ITV v€q
Wf&%Ta8WftV gvm wttwrqrqqqwgK%tv6Tr {, aInf% ++ mtv iT fqwO-nur {I

Any person aggrieved by this Order din-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

vnawvn vr Iq+wr qTqqq:-

Revision application to Government of India:

(1) hdhKURqqrv%qf&f+ni,r994=FtarawrK+tq 4aTR WTqrqaj; gIt+asin urn=B
ar-aTa & vw qtqB qi gtnfK Eqftwr aRqnT WEiPr TIfhr, WTa vt%rt, fRxr +qETq, rMn fqTFr,
daft diM, 3ft©rfhr Vm, fTR liFt, q{ft@R, rrooor=©=FtqFftqTf{t' ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(q) vfl w©=Ft6Tft %qTq++qVRdt6TfMn©Ttt Mr wvrrE qr wv %IniT+ + qr fM
WKmH+qq\w©nrn+vr€aqTtsvqnt +, uMI w€mrtqrwKHtqTiq§fQM%rmT++
qrfQRftwTrrn+gt nq=Ft vfbn%arnE{ ttl

In case of any loss of goods where the loss occur in transit from a factory to a
' 'warehouse or to another factory or from one warehouse to another during the course

of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse. ;grim $A

(v) VNa#qT@ Wt iTy n viv +fhdf87n©unn© qM+ihr+@Bihr
wwag+–E#ft8z%qwi8+qtvHKhm@fMI IT?vrvt%+fhHRv el
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(Tr) qfjqt@%r!'TVTqf%ufRqTvrm b4TF (+nv vrqzm€r)fhlfafqPrT qq qm 81

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(q) #fbr®nqq=Ft;wTm gBa#!qvTqhfRvqt v%a+fta VFq=FTV{e3}{q+qTtqT digiT
Tra='+fhm%!eTf@F©Tj@,wfmhnanf\vqtvqqqtqrvrq+fRv qf#f+m (+ 2) 1998
UFa 109 grafTSHfbu WItt

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under md such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) hfk nwa Tq (wfM) fbHRdt, 200r # f@Ft 9 iT data fqfRffg vu few WT-8 + fr
vfwft q, tf©7 wtqr h vfl @Tier tfq7 fUr + fm vrw # #tVWfr-WTt% T+ wfm mtv =R fr-a
vfhft h vrq af# wqm MrT vm qTfjtTl mb vrq @rm ! vr tar qfhf % 3ttnfa mtr 35- 1 +
ft8fftv qr % !=TVTV b WT % vrqftwt-6 qr@m =Et vfl gt 6-rftqTfiPI

The above application shall be mR(ie in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Cha11an evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) f\fhm©r+Qq%vrq wd+vwt6q v% vr@@It wwt 6qgtutvrt 200/-=€tVjqVTq=R
gm 3#IqBY$rwt©vTqTr©+@rn8'dr rooo/-=Ft=€tv !gvm=Ftqwl

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. I,000/- where the amount involved
is more than Rupees One Lac.

fhnqj@, Mr ®ITqTqrvT vq©qTqtwftdhRwnf&HOT % vfl Wfm:-
Appeal to Custom, Excise, & Service Tax -Appellate Tribunal.

(1) +rgb[ uqrTT qJ+–F Hf#fhNr, 1944 EFF gRT 35-zft/35-1 tH gmtv:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) a,t,Pdf&d qPR aT # qmy qsVTr % w@wr =Ft wfM, wfMt iT wa + tfRiT w, MR
,nn©r qt;Il IT+ hrm: gMt?fk arBnfw©wr (ftt-b) =Ft qf€m Wr qtfbn, WI;rn@T4 + 2“' VT@T,

<SliT(ft VPn, @TM, BRatqpR, H§qqR[TR-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2':dfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-

3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs. 12000/-> Rs.57000/- mld Rs. 10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac1 5 Lac to 50 Lac mrd above 50 Lac respectively in the form of
crossed bank draft in favour of Assn. Registar of a branch of any nominate public

sector bulk of the place where the bench of any nominate public s/q gmapSb:f the
place where the bench of the Tribunal is situ4ted. /ayEW:'i}''\

ViP \{!
q: 3 .}B5

>\h: _./r .d7
\\_ # ./



(3) =rfI tv @Ttqr + q{ IF BiTteR vr wnt%.§ZT % et sr&IT IF whet iT faR qtv vr !VVTq wi{dl

br+f®nvrn wf%qlvaW%€tisT$ftf%fRw gat %Bit qq+ + fRqqqTftqftwftvfM
qFrTfbFwrqtvq wft©qrh€krvt©n#vqqiaf#rTvrm€ 1

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) @HMT qM aTf&fhM r970 Tvr tbqtfbT it qIqa -1 h atmiT fR8tftT tql{ WJVTT BH
qI# qr qgwtqr qqTftqfi fDhm wfbrlft h wtqr + + sr&F #t Tq vfhn: v 6.50 qt vr @rqr@q

qr@fb©Wn8qTnfjal
One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-i item of the court fee Act, 1975 as amended.

(5) vraTtktf&TqPTaqt fbfor win+fMft#tqtt$ftwnqFbf#af§wvrweqtdhTT
era, qT.€hr @wa qrv%v+8q8m wftdhrqnrTfhrwr (qKffqf#) f+r;r, 1982 :RfRfiV$1
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fhrTqr©,Wkr©qrqqqrgr V++qT@ nflBfb-mTfhwr (f+fb) vh vf+wftqt QTqm+

+ qMOr (Demand) # # (Penalty) qr 10% if gTr WTF WfRqTf il €TMtf%, TibMT if mr
10 q€Tg VW el (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of thi Finance Act, 1994)

+'gbr WITT qral gill 8qFR Qi dafT, WTfqvr INIT q&r qt qh (Duty Demanded) I

( 1) @ (s,,tion) 1 ID #e§7f+utfh iTfir;

(2) fhn @€+qqzhf9z#tvfibr;
(3) hT8zhftTfhr*ft%fhN6%T®br ITfiII

q§ljvqr'dftv wftv’+q®lf Vm#!@qT+Twft©’af8v nq+faT $- eTd vqrfhn
VTr iI

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service TuI, “Duty demandect’ shall include:

(1)

(ii)

(111)

amount determined under S6ction ll D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) sv mtV % vfl wftv ITf$PW jivqvqd ql@ ©%mqrvnvrw=fbMia§at +hr f#1'qq

qr@% 10% !=Tmqq<3Nq3t#mWTfRVTft78 vqwKBTIO%yqrnqt=$t<r©qa%1

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or PQnalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Govindbhai Mohanlal Thummar,B-17,

Vikram Bunglow, C)pp. Bajrangashram, Krushnanagar, Thak, Ahmedabad-382350

(hereinafter referred to as “the appellant”) against Order-in-Original No.

359/AC/Demand/2022-23 dated 27.12.2022 (hereinafter referred to as “the impugned order”)

passed by the Assistant Commissioner, Central GST and C. Ex., Division-I, Ahmedabad

NoITh (hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

ABYPT3749G. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2015-16, it was noticed that the appellant has shown income under the

heads “Sales of services under sales / Gross Receipts from Services (Value from ITR)” filed

with the Income Tax department but nether obtained service tax registration not paid the

applicable service tax. Details of the same are as under:

F. Y Sales of services(as per ITR)

2015-16 3 1 ,59,854/.

Service tax not/Short

paid

4,58, 179/

The appellant were called upon to clarify the same and submit copies of relevant

documents for assessment for the above said period. However, the appellant had not

responded to the letters issued by the department.

2.1 Subsequently, the appellant was issued Show Cause Notice No. AR-

III/Govindbhai/ST/Un. Reg/2015-16 dated 09.06.2021 demanding Service Tax amounting to

Rs. 4,58,179/- for the period FY 2015-16, under proviso to Sub-Section (1) of Section 73 of

the Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994 and imposition of penalties under Section 77 and Section 78 of the Finance

Act, 1994. The SCN also proposed recovery of service tax for the period from Apr-2017 to

June-2017.

2.2 The Show Cause Notice was adjudicated ex parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax total amounting to Rs. 4,58,179/-

for F. Y. 2015-16 was confirmed under proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994 along with Interest under Section 75 of the Finance Act, 1994. Further (i)

Penalty of Rs. 4,58,179/- was also imposed on the appellant under Section 78 of the Finance

Act> 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1 )(a) of

the Finance Act, 1994 and (iii) Penalty of Rs. 10,000/- was imposed on the appellant under

Section 77(1)(a) of the Finance Act, 1994.
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3' Being aggrieved with the impugned order passed by the adjudicating duthority9 the

appellant have preferred the present appeal, inter alia> on the A)llowing grounds:

0 The appellant submitted that the SCN is issued after 5 years and therefore is liable to

set aside. As the adjudicating authority has not given any proof why their service is

taxable, the demand can’t be raised. They placed reliance upon judgement reported in

2019(24) GSTl' 606 in the case of I<usb Construction. They stated that they were

engaged in providing services i.e. health check up & clinical laboratories and the s,une

is exempted as per Nod. No. 25/2012-ST dated 20.06.2012.They submitted that they

have nothing suppressed from the department and therefore the extended period can’t

be invoked in their case. They requested to set aside the impugned OIO and allow

their appeal.

4. Personal hearing in the case were fixed on 12.03.2024, 1.9..03.2024, 22.03.2024 &

28.03.2024 but no one attended the same. However they Bled additional submission on dated

18.03.2024 vide which they stated that the appellant is a proprietor of M/s R,lj pathology

Laboratory and were in providing services i.e. health check ub and the same is exempted as

per.Noti. No. 25/2012-ST dated 20.06.2012 further amended vide Noti. No. 06/2015-st dated

01.03.2015. They sought duty cum benefit in case the exemption is not available to them as

per above Nod. They made reference of various case laws. supporting their claim th,it the

service tax demand can’t be raised on the basis of Income tax data. They requested to allow

the appeal.

5. 1 have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum, during the course of personal hearing and documents

available on record. The issue to be decided in the present appedl is whether the impugned

order passed by the adjudicating authority, confirming the demand of service tax against the

appellant along with interest and penalty, in the facts and circumstance of the case, is legal

and proper or otherwise. The demand pertains to the period FY 2015-16.

6. 1 and that in the SCN in question, the demand has been raised for the period FY 20 15-

16 based on the Income Tax Returns filed by the appellant as the appellant failed to respond

to department,Il letters. Further the appellant also failed to attend the personal hearing before

the ddjudicating authority and fIle the submission, the demand was also confirmed by the

adjudicating authority ex parte.

7. Now, the submission is filed before me. While going through the submission it is seen

that the only contention made by the appellant is that they were engaged in providing services

i.e. health check up & clinical laboratories in name of M/s Raj pathology Laboratory and
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received consideration of Rs. 31,59,145/- against the same. From the submission, no concrete

evidence is found which establish that the appellant is owner of M/s Raj pathology ’

Laboratory. In absence of the same it can’t be said that the appellant was engaged in health

check up service during the F. Y. 2015-16. Hence the matter needs to be remand back for

necessary verification.

In view of the above, I am of the considered view that it will be fit to remand the

matter back to decide it a-fresh considering all the facts along with the direction to appellant

to furnish all relevant docunrents before the adjudicating authority.

8. In view of above, I set aside the impugned order and allow the appeal filed by way of

renland.

9. wft©qafrra®##tv{wftvvrfmn©ntvafM&f#rT©nre I

The appeal filed by the appellant stands disposed of in above terms.

'R

(Tl Idd< gq

qTIH (T+kT)

+S)
in

DateAttested

Y'/
Manish Kumar

Superintendent(Appeals),
CGST, Ahmedabad
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M/s. Govindbhai IVlohanlal Thummar,
B-17, Vikram Bunglow, C)pp. BajrangashIram,
Krushnanagar, Thak, Ahmedabad-382350

To9

Appellant

The Assistant Commissioner,
Central GST and C. Ex.,
Division-I, Ahmedabad North

Respondent

Copy to :
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner, Central GST and C. Ex., Division-I, Ahmedabad North
4) The Assistant Commissioner (I-IQ System), CGST, Ahmedabad North

(for uploading the OIA)
’Guard File

6) PA file
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